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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1036/2014 

U/s 447/323/34 I.P.C. 

  

STATE 

-Vs- 

Dipen Das & Ors. 

                                                              ..... Accused 

 

PRESENT:  Z. Chaliha, A.J.S. 

  Nalbari, 

 

For the Prosecution: Mr. H. Sarma  .Ld. Asstt. P.P.  

For the Defence: Mr. Paban Das  .Ld defence advocate 

 

Evidence recorded on: 10.03.14, 3.05.16, 21.04.18, 11.05.18, 8.08.18. 

Argument heard on: 17.09.18. 

Judgment delivered on: 6.10.18. 

 

JUDGMENT 

1. The instant criminal case is set in motion through a written ‘ejahar’ lodged 

by one  Pabitra Das on 11.07.2014 before O/c Mukalmua P.S., alleging 

inter alia that on 8.07.14 at around 4:30 pm, when her grandchild Nitul 

Das was beating/scolding his sister, the FIR named accused persons 

chased them to their house and thereafter argued with them and later 

when her daughter Deepa Das tried to intervene the situation, the 

accused punched her daughter on her forehead and caused serious injury 

to her and as such she was shifted to Mukalmua PHE and later referred to 

GMC hospital for further treatment. The informant stated that due to 
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being busy in treatment, there was delay in lodging the ezahar. Hence the 

case. 

2. That on receipt of the ejahar at the P.S., the same was registered as 

Mukalmua P.S case No 256/2014 u/s 447/325/34 I.P.C. On the basis of 

the ‘ejahar’, police started investigation and after completion of 

investigation finding prima facie materials against the accused persons 

namely Dipen Das, Pranjit Das, Bijuli Das and Dinesh Das, the police 

submitted the case in Charge-sheet U/s 447/323/34 I.P.C. vide Charge-

sheet no. 219/14 dated 25.09.2014. 

3. That on submission of the charge-sheet it was accepted and cognizance 

was taken U/s. 447/323/34 I.P.C. by this court. As the accused persons 

were on police bail at the stage of investigation, summons were issued to 

them and on their appearance they were allowed to go on court bail to 

face the trial.  

4. That copy was furnished to the accused persons and on finding prima 

facie materials of offence, particulars of offence and substance of 

accusation for offence U/s 447/323/34 I.P.C., was explained to the 

accused persons and they were asked whether they pleaded guilty, to 

which they pleaded not guilty and claimed to be tried. 

5. That in the course of hearing the prosecution side examined 7 nos. of 

witnesses. The prosecution side marked and exhibited 4 nos. of 

documents. The accused were examined U/s 313 Crpc. The defence case 

is of total denial and they declined to adduce any evidence. 

 

6. Points for determination:- 

I. Whether the accused persons on 8.07.14 at around 

4:30 pm,  at village Kakankuchi, under Mukalmua P.S., 

in furtherance of their common intention criminally 

trespassed into the dwelling house of the informant 
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and thereby committed offence punishable u/s 447/34 

I.P.C? 

II. Whether the accused persons on the aforesaid date, 

time and place in furtherance of their common 

intention voluntarily caused hurt to the informant's 

daughter and thereby committed offence punishable 

u/s 323/34 I.P.C ? 

 

7. Discussion, Decision and Reasons thereof:- 

 Heard arguments of both sides. Perused the Case Record. My findings are 

as follows:- 

8. Pw 1 – Pabitra Das deposed in her evidence that she knows the accused 

persons and that the incident occurred 2 years ago during evening time. 

Pw 1 deposed that her grandson Mitul Das stays with her and to seek his 

wellbeing, Deepa Das came to her home. Pw 1 deposed that she along 

with Deepa Das went outside during evening time and when they returned 

Dipen Das, Pranjit Das, Bijuli Das and Dinesh Das had restrained them on 

their way and beat them with lathi. Pw 1 deposed that the accused had 

beat Deepa Das more aggressively and after the assault they were 

brought to home by their co-villagers. Pw 1 deposed that the accused 

persons had pelted stones at their house and thereafter they went to 

police station and lodged ezahar against the accused persons. Pw 1 

deposed that Police later sent them for medical treatment. Pw 1 stated 

that prior to this event, the accused persons under drunk condition had 

assaulted and beat Mitul as because Mitul had beaten her another 

granddaughter Madhusmita. Pw 1 stated that police had interrogated her 

in this regard. 

 Pw 1 in her cross deposed that she had lodged the case on the day of 

incident and they went for treatment on the very day. Pw 1 revealed that 
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the accused persons are not her nephews. Pw 1 revealed that Mitul's age 

is over 16 years and have passed class 10 examination and that 

Madhusmita's age is about 7 years. Pw 1 revealed that Mitul had beaten 

Madhusmita at Babita's house and when Mitul had beaten Madhusmita, 

she was at her home. Pw 1 revealed that Mitul was obstructed by accused 

Pranjit for beating Madhusmita and thereafter Mitul had beaten Pranjit 

with a lathi from behind and later left away. Pw 1 stated that the accused 

persons did not come to their house after that event. Pw 1 revealed that 

she had written the ezahar as because Pranjit had come to her house. Pw 

1 stated that she did not narrated the same story what she said in front of 

her community. Pw 1 revealed that they do not have any enmity with the 

accused persons. 

9. Pw 2 – Krishnapada Das deposed in his evidence that Mitul is his grandson 

and he have passed class 10 examination. Pw 2 deposed that Mitul came 

to him crying and narrated to him that as he had beaten Madhusmita, 

accused Pranjit had beaten him and in this regard, Pw 1 had lodged case 

against the accused persons. Pw 2 deposed that when he asked Pranjit 

about the same, Pranjit had choked him by holding his neck. Pw 2 

deposed that after getting information, his daughter Deepamoni Das came 

to their house and later he came to know that the accused had beaten 

Deepamoni Das when she was going to market. Pw 2 deposed that when 

he went outside, he saw accused Dipen, Pranjit and other accused beating 

Deepa with lathi and due to such assault his daughter Deepa fell on the 

ground. Pw 2 stated that they had not lodged the case on the day of 

assault on Mitul. Pw 2 stated that he have not included in ezahar, the fact 

of choking him by the accused. Pw 2 deposed that the distance between 

his house and P.O is around 150 metres and there were around 40-50 

persons present at P.O. Pw 2 deposed that he have not asked anything 

from anyone present at P.O and he have not narrated anything to Police. 
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10. Pw 3 – Kabita Das deposed in her evidence that the incident 

occurred two years ago and on the relevant day, Pranjit had beaten Mitul, 

as Mitul had beaten Madhusmita. 

11. Pw 4 – Deepamoni Das deposed in her evidence that the informant 

is her mother and she knows the accused persons. Pw 4 deposed that the 

date of occurrence is on 11.07.14 and on the said date she had come to 

her mother's home on receiving information that on 8.07.14, Pranjit Das 

had assaulted her father. Pw 4 deposed that on the evening of 11.07.14, 

when she along with her mother were returning home from bazaar, near 

Kenkuchi mandir, accused Dinesh Das had beaten her and later all the 

accused persons had assaulted and beaten her and as such she lost her 

senses and was shifted to Mukalmua hospital.  Pw 4 stated that she 

regained her sense at Mukalmua hospital and thereafter she was referred 

to GMC hospital. Pw 4 deposed that police did not recorded her statement. 

 Pw 4 in her cross deposed that she have not lodged any case in regard to 

the incident of 11.07.14. Pw 4 revealed that she do not know anything 

about the incident of 8.07.14. Pw 4 revealed that Mitul Das is her cousin 

and he have a 6-7 year old sister. Pw 4 stated that she did not hear that 

on 8.07.14 Mitul Das's sister had visited the house of accused person and 

when Mitul forcibly went to bring back his sister, he beat her. 

12. Pw 5 – Mitul Das deposed in his evidence that the informant is his 

grandmother and he knows the accused persons and that on 8.07.14 his 

sister Madhusmita was playing in the house of Kala Das and as he brought 

her back, accused Pranjit Das beat him from behind. Pw 5 deposed that 

Pranjit later came to their house and grabbed his grandfather by his neck. 

 Pw 5 in his cross deposed that the distance between the house of Kala 

Das and Pranjit Das is around half kilometre. Pw 5 stated that he do not 

know what is the contents in the ezahar. Pw 5 revealed that he went to 

hospital on 8.07.14 and Deepamoni received treatment with him. 
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13. Pw 6 – Dr. Akhtar Hussain is the M.O., while on duty at Mukalmua 

FRY on 9.07.14 had examined Deepamoni Das and Mitul Das in reference 

to Mukalmua P.S. case no. 256/14 and upon examination of Deepamoni 

he had found -  

(i) Swelling over forehead 

 The patient was advised CT scan of brain. CT scan finding scalp swelling 

with haematoma.  

 The age of injury is fresh. Opinion – simple injury caused by blunt object. 

 On examination of Mitul Das, he had found -  

 (i) Mild swelling over left forehead. 

 Opinion – injury simple in nature caused by suspected blunt object. 

 Ext 1 is the injury report and Ext 1(1) is his signature. 

 Pw 6 in his cross stated that the injury of Mitul was not fresh. 

14. Pw 7 – Narayan Ch. Kalita is the I.O., and his evidence is of routine 

nature depicting the various stages of investigation. 

15. I have heard the arguments advanced by both the sides and also 

perused the evidence on record. The ld defence counsel in his argument 

submitted that all the prosecution witnesses are related witnesses and the 

prosecution deliberately supressed the evidence of independent witnesses 

with a view to falsely implicate the accused persons. 

16. The prosecution case relies heavily on the testimony of Pw1, Pw2 

and Pw4 are the eye witnesses and victims of the instant case. All the said 

witnesses also belong to the same family. 

17.  Pw1 i.e. the informant, and it  is her evidence that at the time of 

incident, when she along with pw4 were returning  to their house,  the 

accused persons stopped on their  way and assaulted them with lathi . 

She further states that they were saved by the timely intervention of the 

local public. To test the veracity of the said witness, when, I compare her 

testimony vis a vis her ezahar, it appears that therein she had stated that 
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when her grandchild Nitul Das was beating/scolding his sister, the accused 

persons became agitated and came to their house, thereafter argued with 

them and later when her daughter Deepa Das (Pw4) tried to intervene the 

situation, the accused punched her on her forehead and caused serious 

injury to her.  

18. It appears that common thing between the testimony of Pw1 and the 

contents of Ext 1 is limited to the allegation of assault on Pw4 in the 

hands of the accused, apart from that there is no similarity as to place of 

occurrence and sequence of occurrence. 

19. It also appears that Pw1 in her testimony had stated she had lodged 

the ezahar on the day of occurrence but one look at Ext 1 reveals that 

same was lodged by her after 3 days of occurrence.  The prosecution not 

only failed to give any reasonable explanation for such delay but Pw1 also 

very cleverly tried to hide the delay in lodging the ezahar.  Again, it is 

revealed from her cross that, it was her grandson who had assaulted 

accused Pranjit with bamboo lathi. It appears that Pw1 has not come 

clean with her testimony and cannot be relied upon.   

20. Pw2 who is the husband/father of Pw1 and Pw4   also claims to be an 

eye witness of the occurrence and went on to state that he saw the 

accused persons beating his wife and daughter, but surprisingly Pw1 and 

Pw4 in their evidence did not even made a whisper that Pw1 was present 

at the situs at the time of the incident. More, over Pw2 also stated that 

40/50 persons had witnessed  the incident but prosecution for reasons 

best known to itself  did not examine any independent witnesses to  prove 

its case against the accused. 

21. The evidence of Pw3 and Pw5 do not bear any significance to the 

instant case, hence I do not find the need to discuss the same. 

22. Pw4 who is the alleged victim of the case and deposed in the same 

tune and tenor of her mother (Pw1) and went on to state that the accused 
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persons had severely assaulted her   with bamboo lathi and as a result of  

the assault she  became unconscious and was rushed to Mukalmua 

hospital and therefrom referred to GMCH.  But from the evidence of the  

doctor who had examined Pw4, it appears that she had gone for medical 

examination on  the next day of the incident  and the injury found on her 

was swelling on her forehead, the  doctor also stated that the injury was 

fresh. 

23. It appears that the medical evidence do not support the ocular 

testimony of Pw4 in regard to the nature of injury and time of 

examination. It is true that medical evidence falls in the realm of opinion, 

but in the face of shaky or doubtful ocular testimony, the value of medical 

evidence plays a strong role in either strengthening the prosecution case 

or demolishing the same.  

It is settled law that, in a criminal trial, the prosecution is required to 

prove the charge, beyond all reasonable doubt and the benefit of doubt 

should always go in favour of the accused person(s). Considering the 

entire aspect of the matter and the evidence, on record, I have no 

hesitation in holding that the prosecution failed to prove, beyond all 

reasonable doubt that the accused persons had assaulted Pw1 and Pw4. 

 

 

 

 

 

 

 

                                        ORDER 

 

Hence considering the above discussion, the accused Dipen Das, Pranjit 

Das, Bijuli Das and Dinesh Das are found not guilty for offence u/s 
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447/323/34 I.P.C. and are accordingly acquitted and set at liberty 

forthwith. 

 

The accused persons bail-bond also stands cancelled after expiry of the 

appellate period. 

 

 Pronounced by me on this open Court, the 6th day of October, 2018 under 

my hand and seal of this Court. 

 

Typed by me and corrected by me:- 

  

Zubee Chaliha, J.M.F.C, Nalbari.
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 IN THE COURT OF THE J.M.F.C Nalbari, ASSAM. 

G.R. Case No. 1036/2014 

U/s 447/323/34 I.P.C. 

  

STATE 

-Vs- 

Dipen Das & Ors. 

                                                              ..... Accused 

 

ANNEXURE 
 

1 PROSECUTION WITNESSES: 
P.W.1: Pabitra Das (Informant), 
P.W.2: Krishnapada Das, 
P.W.3: Kabita Das, 
P.W.4: Dipamoni Das, 
P.W.5: Mitul Das, 
P.W.6: Dr. Akhtar Hussain (M.O), 
P.W.7: Narayan Ch. Kalita (I.O) 

 
2 DEFENCE WITNESSES: 

NIL. 
 

4 EXHIBITS (BY PROSECUTION SIDE): 
 Ext 1: Medical examination report, 
 Ext 1(1): Signature of M.O, 
 Ext 2: Ezahar, 
 Ext 2(1): Signature of the informant., 
 Ext 3: Sketch map, 
 Ext 3(1): Signature of I.O., 
 Ext 4: Charge sheet no. 219/14, 
 Ext 4(1): Signature of I.O., 
     
5 EXHIBITS (BY DEFENCE SIDE): 

NIL. 
 
 

 
Typed by me and corrected by me:- 
 

 
Zubee Chaliha, J.M.F.C, Nalbari 


